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DATE PROCEEDINGS 


———————— 


Before COSTANTINO,J.- Indictment filed : 
Before COSTANTINO,J.- Case called- Defts anc counsel presert-Deft arraign 


of not guilty- bail as tu deft NUNEZ set at 
100,000.00 - Defts Negron, Restrepo, Lozano and Toro at $50,000.00 sach 


All motions by 6/23/75 and trial set for 6/23/75 at 10:09 A.M. 
Notices of Appearances filed(4) (NUNEZ,TORO,NEGRON and LOZANO) 


M BO ns. ed Se ay |: SS eee ee eee et 
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and each deft enters a plea 


5/20/75 


CLERK'S Fres 
DATE 


PROCEEDINGS 


: PLAINTIFF DEFENDANT 
£ aI ee drt Fat BO ee eee ee 


6/23/75. Notice of motion for discovery and inspection filed ret. 7/17/75(N Z) 
re COSTANTINO J - case called - defts & attys present with 


———_;-interpreter E.Rodriguez - motions for reduction of bail denied _7_case 
Set down 6n:July 17, 1975 to set trial date; motion for Bil 


Particulars adjd to July 17, 1975; motion for Bill of 


adjd to July 17, 1975 rath 


ee 


J-17-74 Before COSTANTINO J - case called & adjd to July 21,/1975 
i set a trial date,; all other motions as to Discovery, 
| adjd to July 21, 1975 at 10:00 aa. 


—_—_+ ny = 
-21-75 Before COSTANTINO J - case called -/motions adjd to Sept. 


| Case adjd to 9-3-85 for trial. 


923-75 Before COSTANTINO J - case called -Defts NUNEZ, TORO 


and after withdrawing their plea of not guilty and being ddviged o 
their rights by the court enter pleas of guilty to count 
adjd without date - Application for reduction of bai 


oe 


-~sSenten¢ea 


i a ee ne 


is denied. Motion is withdrawn for Discovery as to deft N 
LOZANO & RESTREPO waive rights to speedy trial - trial se 


Oct. 14, 1975-as to defts LOZANO & RESTREPO. 
reece nee et OektS IDEANO G RES! 
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10-15-45 Before COSTANTINO J ~ case called- defts LOZANO & RESTREPG present 
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FR ai eaten Salah cath dh ead ce i oe 


»> Before COSTANTINO J - case called - defts & sttys present -jInt 
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-24-75| Before COSTANTINO J - case called - defts NEGRON , NUNEZ 
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present - adjd to Dec 2, (1975— at ‘10: 00 am for trial. 
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BeforeCOSTANTINO,J.- Case called- defts and counsel present- On motion _ 
_of A.U.S.A. Appleby the indictmat is dismised as to défts RAMON RESTRBPO 
_and ENRIQUE LOZANO) | x 
1/30/76 By COSTANTINO,J.- Order ‘of dismissal filed (LOZANO. and RESTREPO) 
__2-3-76' By COSTANTINO J - Memorandum and Order filed denying motion | 
for reduction of sentence (Toro) — 


deft iatinad. ml is ito a as Oe. b= oe eee aA S 
By COSTANTINC J - ge eH and peer filed denying :notion_ =, (| so 
of deft Negron to reduce sentence imposed, ¥ 


ABT. Notice of “Appeal filed(from denial - in Rule 35 ‘motion(Negron) _ no fee 
4-29-76 Docket entries and duplicate of notice of appeal mail:i to ss 
the C of A. SAS EES TS ee One! 


6-17- 7-76| Stenographers _ transcript dated Oct. 24, AST tiie, eee 


/30/7 lNotice ; received from Court of Appeals_ ery the peary be docketed & _ 


d_on or before 9/27/76, filed. (JACINTO HEGRON). 
9/15/76 _|Stenographers transcript dated 9/3/75 filed.(JACINTO NEGRCN). 
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UNITED STATES DISTRICT COURT 


(ties ee Ae 


UNITED STATES OF AMERICA 


- against - Cr. No. 


(T. 21, U.S.C., §§841 (a) (1), 


MARIA NUNEZ, a/k/a “Maria Cruz", 846 and T. 18, 
a/k/a “Maria Elena Rivera", 

JACINTO NEGRON, 

RAMON RESTREPO, 

ENRIQUE LOZANO, 

LUIS TORO, a/k/a "David", and 

JANE DOE, a/k/a “Laura", 


Defendants. 


THE GRAND JURY CHARGES: 
COUNT ONE 


U.S.C., 


On or about and between the 16th day of April 1975 


and the 2nd day of May 1975, within the Eastern District of 


New York and elsewhere, the defendants MARIA NUNEZ, also known 


as “Maria Cruz", also known as "Maria Elena Rivera", JACINTO 


NEGRON, RAMON RESTREPO, ENRIQUE LOZANO, LUIS TORO, also known 


as "David", and JANE DOE, also known as "Laura", did knowingly 


and intentionally conspire to distribute various quantities of 


cocaine, a Schedule II narcotic drug controlled substance in 


violation of Title 21, United States Code, Section 841l(a) (1). 


(Title 21, United States Code, Section 846). 


In furtherance of the said unlawful conspiracy and 


for the purpose of effecting the objectives thereof, the de- 


fendants MARIA NUNEZ, also known as "Maria Cruz", also known 


as “Maria Elena Rivera, JACINTO NEGRON, RAMON RESTREPO, ENRIQUE 


LOZANO, LUIS TORO, also known as “David", and JANE DOE, also 


known as “Laura", committed the following: 


OVERT ACTS 


1. On or about the 17th day of April 1975, the 


§2) 


defencants MARIA NUNEZ, also known as "Maria Cruz", also known 


as "Maria Elena Rivera", and LUIS TORO, also known as "David", 
at 601 West 140th Street, New York City, New York, sold ap- 
proximately 147.9 grams of cocaine to an undercover agent of 
the Drug Enforcement Administration. 

2. On or about the 23rd day of April 1975, the de- 
fendants MARIA NUNEZ, also known as “Maria Cruz", also known 
as "Maria Elena Rivera", LUIS TORO, also known as "David", 
and JACINTO NEGRON, at 601 West 140th Street, New York City, 
New York, sold approximately 513.69 grams of cocaine to an 
undercover agent of the Drug Enforcement Administration. 

3. On or about the 2nd day of May 1975, at 95th 
Street and Ditmars Avenue, Queens, New York, the defendants 
MARIA NUNEZ, also known as “Maria Cruz", also known as "Maria 
Elena Rivera", JACINTO NEGRON, RAMON RESTREPO, ENRIQUE LOZANO, 


LUIS TORO, also known as "David", and JANE DOE, also known as 


"Laura", sold approximately 1235.6 grams of cocaine to an under- 


cover agent of the Drug Enfcrcement Administration . 


COUNT TWO 


On or about the 2nd day of May 1975, within the 
Eastern District of New York, the defendants MARIA NUNEZ, 
also known as "Maria Cruz", also known as “Maria Elena 


Rivera", JACINTO NEGRON, RAMON RESTREPO, ENRIQUE LOZANO, and 


LUIS TORO, also known as "David", did knowingly and intentionally 


possess with intent to distribute approximately 1235.6 grams 
of cocaine, a Schedule II narcotic drug controlled substance. 
(Title 21, United States Code, Section 841l(a)(1) and Title 


18, United States Code, Section 2). 


COUNT THREE 


On or about the 2nd day of May 1975, within the 
Eastern District of New York, the defendants MARIA NUNEZ, 
also known as "Maria Cruz", also known as "Maria Elena Rivera", 
JACINTO NEGRON, RAMON RESTREPO, ENRIQUE LOZANO, and LUIS TORO, 
also known as "David", did knowingly and intentionally distribute 
approximately 1235.6 grams of cocaine, a Sch«dule II narcotic 
drug controlled substance. (Title 21, United States Code, 
Section 84l(a)(1) and Title 18, United States Code, Section 


2). 
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EASTERN DISTRICT OF NEW YORK 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


THE UNITED STATES B UNS ay 2. N 75-CR-407 
U.S. 05 
4 - 
> aan 12 19/6 
MEMORANDUM and 
ORDER 
TIME AM ie age 
rh 
JACINTO NEGRON 


MAR 181976 


COSTANTINO, D.J. 


This is a motion pursuant to Rule 35, 
Fed.R.Crim.P. to reduce the sentence imposed on petitioner 
on October 24, 1975. After review of the record, the court 
concludes that no reduction is warranted. Accordingly, 


the petition is denied. 
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UNITED STATES DISTRICT COURT us peo 


EASTERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, 3 
75-CR-407 

-against- : 

JACINTO NEGRON, : 


Defendant. 


ee eee x 


Brooklyn, New York 


October 24, 1976 
10:30 o'clock A.M. 


Before: 


HONORABLE MARK A. COSTANTINO, U.S.D.J.- 


I hereby certify that the foregoing is 
a true and accurate transcript from ny 
stenographic notes in this proceeding. 


Official Court Reporter 
ae Me S. Dis yeh fpr j 


/ 
SE 


RAYMOND STALKER 
ACTING OFFICIAL COURT REPORTER 


United States Courthouse 


| Appearances: 


2 | 
3 || 
t DAVID G. TRAGER, ESQ. 
( 4 il United States Attorney 
| for the Eastern District of New York 
5 | 
BY: RICHARD APPLEBY, ESQ.. 
6 | Assistant U.S. Attorney 
7 
8 JEFPREY RESSLER, ESQ. 
Attorney for Defendant 
9 | 
10 | 
11 | 
| Also present: 
12 | 
I 
13 | 
EMIL RODRIGUEZ, 
14 | Interpreter 
| 
15 || 
; 16 | 
17 i} 
i 
18 
19 | 
20 | 
21 | 
i} 
22 |i 
23 | 
| 
24 | 
25 | 
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2 
THE CLERK: United States v. Jacinto Negron, 


MR. RESSLER: Do you want me to adjourn, my 


tS 


3 | client asked me to ask the Court to adjourn the 


( 4 | sentence. 
5 | THE COURT: I will not adjourn the sentence. 
6 | MR. RESSLER: I just made the application. 
7 THE COURT: I think at this point -- 
8 | MR, RESSLER: I just indicated the desires of 


my client. 


| 

| THE COURT: He must be sentenced, 

| MR, RESSLER: I will make it formally on the 
| record, 

THE COURT: Please place it on the record. 
MR. RESSLER: Your Honor, I héve spceken to my 
15 | client this morning and he has indicated to me that 
he is -- do we have a Spanishinterpreter? 

al MR. APPLEBY: No, we don't. 

MR. RESSLER: We need an interpreter. 

THE COURT: We need a second call. We need an 
} interpreter. 

MR. RESSLER: I'm sorry, your Honor, 


THE COURT: He doesn’t understand any English. 


Did we have an interpreter when we took the plea? 
MR. APPLEBYZ: Yes, we did. 


MR, RESSLER: Yes, your Honor. 


THE COURT: Second call. 


9 | (Short recess.) 
3 ! THE CLERK: United States v. Negron. 


THE COURT: Where is the interpreter? 


5 MR, RODRIGUEZ: Emil Rodriguez. 

6 || (Whereupon, the Clerk of the Court swore the . 
7 Interpreter.) 

8 | MR. RESSLER: Your Honor, preliminarily, my 

9 | client has indicated off the record previously, he 

10 | requested that I ask the Court for an adjournment of 


11 || his sentence for approximately thirty days. He 


2 || ‘ndicates that he wishes to have this adjournment 


because the two of the co-defendants, a Miss itt: 
| and a Mr. Lasan who have elected to go to trial, | 


he indicated both on the plea and during the probation 


report, he is indicating now that the two young men 
had basically nothing to do with it and he wishes to 
testify and he wants to be interviewed by Mr. Cutler 


Cutler. 


and to assist Mr. 


THE COURT: Mr, Cutler? 


MR, RESSLER: Who is the attorney for Restreppo 


He wishes to be able to assist then. 


and Lasan. 


COURT: All he has to do at the proper time 


THE 


is serve a subpoena and notice to have him brought in 


from the institution that he is going to be placed in. 


If he wants to testify he can do so. 

MR. RESSLER: Obviously. 

THE COURT: He might as well do it while his 
time is running rather than stalling and waiting for 
the case. The Court denies the application in the 
interest of justice. 


THE DEFENDANT: You can give me the time 


MR. RESSLER: What would you really like 
Remain in the M.C.C.? 

THE COURT: I have no control over that. When 
he is sentenced by the Court he is usually sent to the 
Attorney General who will decide what to do with him 
and where to place him. I don't have anything to do 
with him and I don't intend to start. It's not like 
seeking a hold for a subpoena. 

MR, RESSLER: I understand. 

THE COURT: ‘Yes? 

MR, RESSLER: Other than that, the defendant is 
ready. 

THE COURT: What do you have to say on behalf 
of the defendant? 

MR, RESSLER: If it please the Court, I have 
read the Probation report. The Court has the 


Probation report before it. As the Court can see, thi 


| 


6 
is a young man who has one previous conviction with 


the law in New York. He is commonly known in Colombia) 
as well as in New York as a mule. He is a carrier ae, 
the principals. He is a carrier for the cocaine 

i} interests in Colombia and unfortunately -- 


THE COURT: Can I make one observation? They 
4 come in and say he's a mule or a carrier, he's a horse 


going back and forth. Let me tell you how many people 


are mules. They are all mules unless they can find th 


guy who is giving it to them. 
| MR, RESSLER: I'm not indicating -- 

THE COURT: It doesn't impress me to any great 
13. || extent. It's just like the story of a man carrying a 
gun, he never intended to kill anyone. 

MR. RESSLER: They are in mitigation in a oi 
but unfortunately those people are not caught who are 
the ones who run the show. I can assure your Honor. 

THE COURT: Runs the show? 


MR. RESSLER: For someone of importance to this 


organization, the bail is only $50,000. The Court 
well knows in its experience, they post bail and the 
first adjourned date there would have been no 'sfendan 
present. 


THE COURT: I'll accept the explanation along 


with the admission, 


~ 


7 
MR. RESSLER: ‘Your Honor, other than that, I 


will not waste the Court's time. 


THE COURT: You're not wasting my time. You're 


here representing the defendant and his libertyis 
being taken away, that is, he is entitled to live freely 
on the outside and therefore vou must make a statement 
to the Court that you think is in the best interest wt 
your client. 

MR. RESSLER: Your Honor, I have nothing to say 
at this time. 


THE COURT: Mr. Negron, you have a right to 


speak. ‘You may say anything you desire on your own 


behalf before I passsentence. The Court has a Probatio 
report at tnis time. 

THE DEPENDANT: The only thing I want to do is 
to release the innocent ones and since we are guilty | 
we might as well do whatever the Court cesires. 

THE COURT: All right, then the Court is ready 
to pass judgment on the defendant. 

Do either one of you have anything else to say, 


does the defendant have anything more to say? 


THE JEPENDANT: Ask him whether I could, could 
go back to the street or could I go back, could I he 
released on bail? 


THE COURT: If he should think he's entitled t 


8 
probation, let the Court know why you think you're 


entitled to Probation. 

(No response.) 

THE COURT: Nothing further to say? 

THE DEFENDANT: No. 

“THE COURT: The Court passes judgment as 
follows: Taking into consideration the attorney's 
statement and the defendant's statement to the Court, ’ 
I sentence the defendant to ten years in jail, fifteen 
years special parole term, The condition being after 


he completes his jail term, he is to be deported, not 


| 
to return to America. 

MR, APPLEBY: Your Honor, the defendant claims 
to be 23. I doubt whether he is truly 23. 


THE COURT: I don't see anything in the report 
that shows it. 

MR, RESSLER: He is 21. 

THE COURT: He is 21 now? 

MR. 2ESSLER: He's 21 at the time of sentence 
when they did a Probation report. 

THE COURT: That was in 1973? 

MR. RESSLER: "Tae 

THE COURT: ‘fhe Court must now advise him in | 


view of his involvement in the matter before the Court 


and the particular part that he took in ..! “volvement, 


4 


8a 
| the Court denies him Y.C.A. tr: atment. 


MR. APPLEBY: At this time, the Goverunt 
would move to dismiss counts 1 and 2 of t's ..sictment 
of 75-CR-407 as against the defendant Negron. 

THE COURT: Counts 1 and 2 are dismissed. 


(Whereupon, these proceedings were concluded.) 
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Rule 35 — 


UNITED STATES OF AMERICA, 


Respomient 


we RRR ww a me me OK me a 


BRwee Me EeKRKR REE KE KM HE UH & 


BPH REHAB ERASE BASES IAS OIE 


TENA SE IGE Hie Hie Hie 


COSS NW, the Petitioner herein, 


and roves this Court to vacate the sentence heretofore entered in this 
cause ON October 24, 1975. in the United States District 
Court for the rooklyn District of _ ew York C'ty y 


Honorable onde |}. Ccsntantino » presiding. Acopy of the jud- 


geneat is attached to this Motion as Exhibit (A ), Petitioner is present- 


ly confined in the Federal Reforuatory of Petersburg, Virzinia. 


The sentence pursuant to which Petitioner is bein, detained was 


imposed in violation of the Youth Correction Act of 1950, 1& U.S.C. et 


seqe, in that the Petitioner was eligible for the Act, though the presi- 


And/or, senten= 


ding judze did not rake the required "explicit” finding. 


-he 17th day of April i975 


ing discretion was not exercised at all. In violation of the Youth Cor- 

rection Act of the United States Constitution, Petitioner cites: Yates 
ve United States, 356 U.S. %3, 36-367 (1955); United States v- Daniels, 

6 F.2d 967, 972 ( CA6 1971 ); United States v. Williams, 07 F.2d 9h0, 

945 ( CA 1969 ) 3: Douglas Dorszynski v. United States, No. 73-526L - 


( June 26, 197h ). 
: I. The facts showing these constitutional violations are as follows: 


A. Douglas Dorszynski v. United States, Né. 73-528) - ( June 26, 19- 
74 ) 


Mr, Chief Justice Burger delivered the opinion of the Court. 


We granted certiorari, 1) U.S. 1091 (1973), to resolve a 
conflict in the circuits concerning whether, in sentencing a 
youth offender under other applicable penal statutes, subsec- 
tion 5010 (d) of the Youth Correctios Act of 1950, 18 U.S.C. 
5005 et seq., requires a federal district court first to make 
an explicit finding, supportei by reasons on the record, that 
the offender would not benefit fran treatment under subsec— 
tions (b) or (c) of that Act. The Court of Appeals held that 
such a finding may be implied fran the record, 8 F.2d 84:9 
(1973). Three circuits have taken that position, and three 
circuits have required an explicit accompanied by supporting 
reasons. We conclude that while an express finding of no 
benefit must be made on the record, the Act doss not require 
that it be accompanied by supporting reasons. The judgement 
of the Court of Appeals is therefore reversed, and the case 
is remanded to the District Court for further proceedings. 


Section I. ( paragraph 2, line 10 ) 


i as 


(; the court was also advised that since petitioner might 
have been under the age of 26, he "may also be subject to 
the Federal Youth Correctiors Act.") 


B. Yates v. United States, 356 U.S. 3%3, 36 - 3%7 ( 1958 ); United 
States v. Daniels, 6 F.2d 967, 972 ( CA6 1971 ); United States 
ve Williams, 07 F.2d 90, 945 ( CA, 1969 ) 


( Although well-established doctrine bars review of the ex- 


ercise of sentencing discretion, limited reviiew is oo" 
whe Sentencing discretion is not exercised at e 


Ile Because of tne foregoing facts, Petitioner is being retzined of his 
- a 


liberty by respondent in violation of 


therefore prays that this Motion be granted and an Oréer entered 


vacating his sentence. 


Respectfully Subnitted, 
end 


‘ VERICATION 


HHH HH I HH HH 


STATE of VIRINIA * 
© * 
COUNTY of PRINCE GEORGE 


os 


‘ 4 
a ae 


xz 
7 
/ 


he has subscribed to the foregoing petition and does stz2te that the in 


¢ being first sworn under oath, presents that 


forme: ‘on therein is ture and correct to the best of his knowledge and 
belief. 
, 
UM. C , 
SUBSCRIB!D A’) SYORX TO ERFORE iié THIS U VL Se 
? DAY of 1976 sachs of Mg 2 434 af 
> 5 a # $9 bitnde 
if 5g : = ittew 
ee © Se 
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IN THE 
UNITED STATES DISTRICT COURT 


FOR THE => Leer DISTRICT OF 


TORR eR RE REA ARs te 


4 + 
%  Jacintc gron % 

: * Petitioner ™ 

. % * AFFIDAVIT OF NEED TO PROCEED 
, VSe %t ' 
' % IN FORMA PAUPERIS | 


* UNITED STATES OF AMERICA ve 
= Respondent rs 


PRR RH HH ERAN IS HHEA LHM 
Fete tint tli itntith ttt Tite tit ttt iid ttt GHA trict it 


z. in Te , Uy, ao » being duly sworn, depose and say 
that I the Petitioner-in the above-entitled case; that in support of 
my motion to proceed on appeal withoutbeing required to prepay fees, costs 
or give security therefor, I state that because of my poverty I am unable 
to pay the costs of said proceeding or to give security therefor; that I 
believe I am entitled to redress; and that the issues which I desire to 
present on appeal are the following: = otion "o vaect nton-: ne to 
violation of Y.. C.A. ot 1950, 18 U.s.6. 

en Eh 8 EE 


I further swear that the responses which I have made to the questions 


and instruction below relating to my ability to pay the cost of prosecuting 
the appeal are true, *. 


em I. I am not presently enployed. 


Il. I have not received within the past twelve moths any incane 
from a business, profession or other form of self-employment, 
or in the form of rent payments, interest, dividends, or 
other sources, 


III, I do not own any cash or checking or savi accounts. 
br A RAL 


-¢t ° 
- (34; 


* 
Pavs.3 v-.- 


tatharise? by t 


. -—_._ — 


CERTIFICATE OF SERVICE 


October 2 I. 1976 


I certify that a copy of this brief and appendix 
has been mailed to the United States Attorney for the 
Eastern District of New York. 


